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THIS SANITARY SEWER SERVICE AND WATER UTILITY AGREEMENT

7 pob

(“Agreement™) is made this _f:' day of bdpbRy | 2010 by and betweon th&Pamon R, §

FConsbrvany DIRFIEE CISIeT Y ang Eortcr HORRIEL TT0, FHosoital . ¥

WHEREAS, the Hospitat 1s developing a certain parcel of rezl estate consisting of
approximately 105 acres generally located at the northwest intersection of State Road 49 and 1.8,
Highway 6 in Porter County, Indiana (“Property™);

WHEREAS, the Hospital reqttires water and sanitary sewer service for the development of
the Property as a new hospital, including ancillary facilities, estimated to be 225 beds (“Project™);
and

WHEREAS, the District has 2 saﬁitary sewer and water ufilily infrastruchure system
(“District’s System™) by and through the Cily of Portage and Indlana American Water Company
respectively which system renders utility services capable of servicing the Property and the Project;

WHEREAS, the Hospital desires to connect to and wiilize the Distriot’s Syster for the
Project as the exclusive provider of sanitary sewer and water service to the Project;

WHEREAS, the putpose of this Agreement is to establish the terms and conditions under
which the Hospital will receive sanitary sewer and water utility services from the District and
establish the respective responsibilities of the parties for maintenance of the District’s System.

NOW THEREFORE, in consideration of Ten Dollars ($10.00) and other good end valuable
consideration, the receipt and'sufficiency of which is hereby acknowledged, the patties enterinto this
Agreement according to the following tamms: :

1. Incarporation of Recitals. The paxties sgree that the above and foregoing recitals are true and
coireet and are hereby incorporated into and made a part of this Agreement.

2 Effective Date and Term. The Effective Date of this Agreement shall be the date first sel
fotth above. The term of this Agrecraent shall be perpetual and neither party may terminate this
unless and until all bonds or similar financing jssued by, under or through the District related to its
inftastructyre and the debt associaied therewith are paid in full and said bonds and/or financing is
discharged and relcased as an obligation of the District.

3, Provigion of Sanifary and Water Service. Upon completion of the infrastructure
conternplated hereln and at all times thereafter, the District shall provide sanitary sewer and water

utility servite to the Project. Atall times throughout the term of this Agreement, the Hospital agrees
fhat the District shall be the exclusive provider of water and sewsr service for the Property.
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4, District Capaoity and Reservation of Capacily. The District acknowledges that it has
sufficient capacity to render water and utility service to the Propexty for the Praject and can service
the Project immediately upon connection by the Hospltal to the Distelet’s Systern. The District’s
acknowledgment is bascd upon its understanding that the Project will copsist of approximately 225
beds, Including ancillary facilities, and such usage will bs the equivalent of approzimately 145
equivalent dwelling waits ("EDU's™). Should the number of EDUs exceed said amount, the
Hospital shall prompily provide the District updated tuformation so that verification of actual use
can be generated. The District will reserve capacity sufficient for the Hospital's use of the Property
for the Project.

5. Utility Service Route, Theroute forutility services contemplated by this Agreement hasbeen
determined by the District and is generally depicted on Exhibit “A” attached hereto. The route of

senjtary sewer service shall commence on Meridian Road and throngh the subdivision commonly 4
known as Timberland Farms and through the property commonly known as the “I—Wgt\y"@‘ An rewg)
which shares a common propexty line with the Property on the wegtern line of the Property. The

District shall participate in the caordination with the owners of Timberland Farms apd ;c})e Flanrahan

property extension of wtilities and participate, utilizing its right of Eminent Domain, it needed, in

securing from each appropriate easements. The extension of water wri{lities shall be in and along the
right-of-way of US Highway 6. Al costs and expenses of oblaining easements, right-of-way and
perutitting for the same shall be the responsibility of the Hospital, including, but not limited to, costs
associated with the Disttict’s exercise its Eminent Domain powers. /' s&& AfThchep ERSEWMENTS

6. Constonetion und Costs of Infrastruciure. Theinfrastructure plans (“Plans™) for the extension
of utilities to the Project (“New Infrastrueture”) have been designed by the Duneland Group, Inc.
(“Distdict Engineer™) and shall be completed in accordance with the plans prepared by the District
Engineer reviewed and approved by the Indlana Department of EBuvironmental Management
(“IDEM™) for construction of the New Infrastructure. The parties recoghize that duting the course
of construction certain changes to the Plans way be necessary to due matters outside the control of
the parties, including, but not Hmited to, wnforseen soil condifions, and that dus to such conditions,
changes fo fhe Plans fo accommodate the conditions may be made. Construction of the New
Tnfrastrustura shall be completed by the Hospital at its sole cost and expense. Upon completion of
the New Infrastructure by the Hospital and inspection and approval of the New Infrastructure by the
District Engioeer, the New Infrastructure shall be dedicated fo and ownership of the New
Infrastructure shall be vested in the District. The Iospitel shall guarantee the New Infrastiuctuye for
a period of one (1) year following acceptance by the District. Upon acceptance subject however to
the foregoing gueranty, the District shall be responsible for the maintenance, repair and replacement
of the New Infrasiruciure up to and including the westeromost lift station shown on the Plans. The
Hospital shall comploto the work associated with water utility service on or before December 1, 2010
and sewer uiility servies on or before May 1,2011; provided, however, the Hospital shall be granted
reasonable extensions of time in the event of fire, explosion, aceident, acts of governmental bady,
flood, strike, labor shortage, war, act(s) of terrorism, inability to secure suitsble material,
components, paris, equipment, machinery, fuel, power or transportation, act of Ged, failure of
ielephone, communications systems, severe weather, or eny other cauge or eondition beyond its
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reasonable control. Similarly, the Hospital shall not be liable for any delay in performance dizectly
or indireetly as the result of Avian or Swine Influenza, or any other similar epidemic or pandemic.

7. Recaptime OFf New Iifrastrichure Costs.  As a material inducement to the District, the
Hospital agrees that it will not seek to revover any cosls or expenses associated with the New
Tofrastmehire and heteby assigny any and all rights, claims or intdrests ip and to the New
Infrastructure and any potentjal recapture of costs associated with the New Infrastructure to the
Disttiet. Upon completion of the New Infrestructure, the Fospital will provide the Distict with a
certified line item statement identifying the costs of the New Infrastructure and agrees to cooperaie
with the establishment of a recapture avea to and for the benefit of the District. The Hospital
estimates that the cost of construction for the New Infrastructure s approximatsly One Million Four
Hundred Thousand Dollars ($1,400,000.00). The terms and conditions of any recaphure agreement
shall be mads solely by the District, provided that the recaphure agreement does not impose auy
payment liabilily or obligation on the Hospital.

8. Annexation Into District Not Required. In Heu of annexing the Property into the District, the
Hospital agress that it will pay in two equal payments arnvally an allocation charges to the District

for the nse of the District’s System. It is the Intent of the parties that the Hospital pay on eqnal
footing with end proportionate to homeowners in the District and predicated on an equivalent v
dwelling unit (“BDU") fictor and an average single family residential District tax bill, The semi-
annual paymerits shall be due and payable on May 10 and November 10 of each calendar year with

the first payment being due and payable on November 10, 2011 equaling oue-half of the 2011
calendar year payment, Comnencing in the calendar year 2012, the Hospital shall begin making
semi-annnal payments in May and November as contemplated by this Agreement and in a like
maoner throughout the term of this Agresment. «

Pursnant to IDEM standards, the Hospital at 225 beds equals 145 EDUs [(225 beds x 200
gallons per day) + 3190 gallons per day] (“Iuitial Hospital EDU™), Upion the District learning of the
wverage single family residential tax bill for the tux year 2010 payable in 2011, the District shall
notity the Hospital in writing of the annual payment amount which amount shall be the product of
the Initial Hospital EDU and the average single family residential tax bill, The Initial Hospital EDU
shall remain unchanged until such time as the hospital facility has been open and operating as a v~
hospital for a period of ons (1) year at which time the muraber of EDU’s shall be based on actual
flow figures determined through the water mefer(s) for the Project. The pumber of EDU’s shall be
adjusted annually based on the twelve (12) month average flow for the Project with one (1) EDU
being equal to 310 gallons of watet per day for a single family residential dwelling upit,

T

9. Cormplisncs with District Ordin and Repulations. Exceptas othorwise provided in this
Agreement, the Hospital ghall be charged and shall pay all usual and custorary allocation fees, tap
fees, and other charges in accordance with the Distelet’s rules, regulations, use and rate ordinances
and the Act, sach as amsnded from time to time.
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10.  Utility Service Charpes. The Hospital agrees to pay during the texm of this Asreement the
charges and fees assossed by the District and contained herein, The Hospital shall be billed in
accordance with the then current rates and charges of the Distriot pursuant fo its ordinances and that
by eutering into this Agreement, the Hospital agrees to abids by and otherwise conform its activities
to the District’s sevwer, water and use ordinances, rules, resolutions in effect and whick may from
time fo time be amended by the District, The District shall not amend any rate structure without first
having provided the Hospital written notice of any hearing at which the Distriot will consider such
an amendment. The Disttiot’s sewer and water rate ordinances as well as its use are incorporated
info this Agreement by reference and are made a part of this Agreement as though fully set forth
herein, The Hospiial agrees that il will meet and eonsult with the District prior to filing a protest of
any rate of use amendments.

11, Connection Feo and District Expenses. Notwithstanding anything to the contracy iu this
Agreement, the Disttict agrees to charge the Hospital and the Fospital agreas to pay the District 2
connection and tap fee of One Hundred Thousand Dollars (§100,000,00§ (“Connection Feg”). The o
balance of the Distrjet’s usual and customary conneofionl and tap fees shall be waived. The fwce
Connection Fee shall be due and payable concurrently with the District providing the Hospital an
aflocation letter necessaty for subimittal of the Hospital's plans o the State of Indiana for a permit

to construct the New Infrastructure. The Hospital shall be required to pay all connection, allocation
and tap fees required by the City of Portage and/or Indiana American Water Company in accordance
with the District’s agreements with the City of Portage and/or Indiana American Water Company.
The Hospital agrees to pay the District’s legal, administrative and engineering expenses incutred in
copnection preparation and negotiation of this Agresment and matters related thereto in an amount
not to sxceed Twenty Five Thousand Dollars ($25,000.00).

12, Governing Law and Severability. This Agreement shall in all respects be governed by, and
enforced and interpreted in accordance with, the Jaws of the State of Indiana. The invalidity of agy
provision of this Agreement shall ot impair the validity of any other provision. Ifany provision of
this Agresment is dotormined by a Court of competent jurisdiction to be unenforceable, that
provision shall be desmed severable and the Agreement may be enforced with that provision severed
or modified by the Cowrt.

13.  Amendments. Agreement, Flections, Waivers and Consents. Any and all amendments and
other agrecments with tespact to this Apreement shall be made by an instrument or instruments in

writing signed by and on behalf of both parties and no such amendment or other agresment shall be
effective uniess and until 50 mads. Any and all elections, waivers and consents with respect to this
Agreement shall be mads or given by an instrament or instraments in writing, and no such election,
waiver or consent shall be effective unless and until so made or given by such an instrument in

writing.

14 Successors and Assigns. This Agreement shall imure to the benefit of, and be binding upon
and enforceable against the partics to this Agreement and their respective successors and assigns,
but this Agreement shall not be assigriable by either party without the prior written consent of the
other,
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15.  Enfire Agreement and Proper Authority. This Agreement, along with the Exhibits hereto,
constitutes the entire agreement between the parties hereto with respect to the transactions
contemplated herein, and supersedes all negotiations, representations, warranites, offers, contracts
and copnmunications prior to the date hereof. Each person signing this Agreement represents and
watranis that he/she is duly authorized to execute and deliver thig Agreement and bind the paity for
whom they are signing,

16.  Counterparts, This Agreement may be execnted in counterparts, each of which shall be
deemed {0 be an original, but all of which togsther shall constitute one and the same instrument.

17.  Noticgs. Any nofices required herennder shall be in writing, signed by the party serving the
same, deposited in the registered or certified (1.8, mail, retum receipt requested, postage prepaid, or
sent by overnight carrier, fee prepaid, and shall be deemed delivered on the second business day after
such deposit or on the fixst business day after being sent by such ovemight earrier to the following:

District: Damon Run Conservanoy Distriet
¢/0 Board of Diréctors
P.C.Box 472
Valparaiso, Indiata 46384

Hospitals Porter Hospital, LLC
cfo Chief Excoutive Officer
314 LaPoric Avoauc
Valparaiso, Indiana 46383
or to such other address as any parly may furnich the other in writing,

18.  Turther Assurances. Promiptly upon request from time to time of ither party, the other party

shall do, execute, acknowladge and deliver, or cause to be done, executed, acknowledged or deliver, .

to or at the dizrection of such pazty, all further acts, transfers, assignments, powers and other
documents and instruments a5 may be 50 requested to give effect 1o the transactions contemplated
Hereby, inoluding, but not limited to supporting petitions, application or requests 1o any reasonably
necessary governing body or ageney, municipality, political subdivision or agency thereof,

19.  Judsdietion, Default and Aftomey’s Fees. This Agreement shall be interpreted nnder the
laws of the State of ITndiana, withoul regard to any conflict of laws provision. Any action to enforce
any provision of the Agresment shall be filed in the Biate coutts of Porter Comnty, Indiana. Fach
party retains all rights and remedies, 2t law or in equity, regarding this Agreement. The Gourl shall
award to the prevailing party its court costs and attormeys® fees tncurred in enforeing this Agreement.
For purposes of this Agreement, a prevailing party shall include, without liritation, a paxty whe
brings an action against the other party by reason of the other party’s breach or default and obtaing
substantially the relief sought, whether by compromise, setilement or judgment.
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ALL OF WHICH HAVING BEEN AGREED TO by and betwesn these parties on the date

first set forth ahove,

District: Damon R/n)fi%zv v District
B)’i ok \ ; ]
inted: (\Iael [ Hlewcod]
Title: Secte %er\}i
ATTEST: g R s W V
B WA B IRIUCham O
Pritted: e nciled et it
Title: "VWeasicey
Hospital: Porier Hospital LL.C
By: =
Printed:
Title:
ATTEST:
By:
Printed;
Title;

PABNFilesamon Rug Consefvancy DistlefiComanudty Hospita©Service Az

22010-09-03_mid. wyid
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ALL OF WHICH HAVING BEEN AGREED TO by and betwesn these parties on the date

firat set forth above,

District:

Hospital:

ATTEST:

ATTEST:

Damon Run Conservancy District

By:(ﬁ‘/f‘?) ool 7"97 L’ZM«Z@‘
Printed: £200(\ ir ‘i ("s Octe 7
Title; CX( ¢ D0 o _~-V

Bﬁ»)\ WAk f‘m WUChe \M}O
me{:béj %(’ «\\\\13 ﬁ"}’x ‘V‘r‘ i 14 ur’m? -~
Title; i @‘f rSArel

Porter Hogpital /DL.C

By: g
Printed:
Title;

By:
Printed;

Title;

PABHNFiles\Hamon Ruo Consarvaney DistlefComamalty HospiahService Agreermenfiz01 0-69-03_mtd.upd
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